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MFCU Jurisdiction

« Investigate and prosecute healthcare provider fraud in the
Medicaid program

« Review complaints of resident abuse or neglect in healthcare
facilities receiving Medicaid funding

« May review complaints of the misappropriation of resident’s
private funds in facilities




Common Medicaid Provider
Fraud Schemes

« Up-coding

« Billing for services not rendered

« Unbundling codes

« Billing under the wrong provider number
« Charging cash for covered services

« Overutilization of services

« Kickbacks

« Medically unnecessary services and prescriptions




Provider Exclusion
42 USC1320a-7and 42 CFR 1001 et. seq.

« Mandatory: Criminal conviction related to health care delivery . ..
or...Conviction related to the neglect or abuse of a patient in
connection with the delivery of health care services
e Minimum of 5 years

« Permissive: Derivative or non-derivative results from actions by a
court, licensing board or agency. Non-derivative exclusions include
excessive charges, unnecessary services, kickbacks, failure to
disclose or supply information




Federal False Claims Act

« FCA [ qui tam filings

« Relator acts on behalf of the government

« Relator must be original source of information

« May collect up to 30% of recovery but is guaranteed at least 15%

« Case may initially be filed under seal




MFCU Jurisdiction

Provider Fraud
< Prosecuted under KRS 194A.505 "Prohibited Activities'’

< Prosecuted under KRS 205.8463 “Fraudulent Acts”
< MFCU has original jurisdiction to prosecute

4

Patient Abuse and Neglect
< Medicaid patients and/or Medicaid facilities

< Commonwealth Attorneys have original jurisdiction to
prosecute

lIl. Civil Cases




2016

e Indictments: 21

« Subpoenas/Inspection Letters/Demand Letters: 241
« Search Warrants: 10

« Convictions: 18

« Total Obligations — Civil Settlements/Criminal Restitution:

$20,164,261.21




Federal Regulations
42 C.F.R.1007.1—-1007.21

« Staffed by investigators, auditors, and prosecutors (Task Force
approach)




209.010 Purpose and application
of chapter.

« (1) The purpose of this chapter is:

« (@) To provide for the protection of adults who may be suffering from abuse,
neglect, or exploitation, and to bring said cases under the purview of the
Circuit or District Court;

« (b) To provide that any person who becomes aware of such cases shall report
them to a representative of the cabinet, thereby causing the protective
services of the state to be brought to bear in an effort to protect the health
and welfare of these adults in need of protective services and to prevent
abuse, neglect, or exploitation; and

« (c) To promote coordination and efficiency among agencies and entities that
have a responsibility to respond to the abuse, neglect, or exploitation of
adults.

« (2) This chapter shall apply to the protection of adults who are the
victims of abuse, neglect, or exploitation inflicted by a person or
caretaker. It shall not apply to victims of domestic violence unless the
victim is also an adult as defined in KRS 209.020(4).




209.020(5) Protective Services:

Means:

« agency services undertaken with or on behalf of an adult in need of
protective services who is being abused, neglected, or exploited.

» These services may include but are not limited to conducting
investigations of complaints of possible abuse, neglect, or exploitation
to ascertain whether or not the situation and condition of the adult in
need of protective services warrants further action;

« social services aimed at preventing and remedying abuse, neglect, and
exploitation; and

« services directed toward seeking legal determination of whether or not
the adult in need of protective services has been abused, neglected, or
exploited and

« to ensure that he or she obtains suitable care in or out of his or her
home




Elder Abuse Case Sources

« Police: "Theft” or “"Assault”

« Adult Protective Services

« Type A Citation from Inspector General

« Attorney General’s Office: Consumer Protection, Medicaid Fraud
« Concerned Family Member, Friend, or Neighbor of the Victim
« Bank Teller

« Care provider

« Nursing Facility Personnel

« EMS [EMTs

« Other entity where bills start to go unpaid

« Ombudsman

« CONSIDER EDUCATINGYOUR POTENTIAL SOURCES




Office of the Attorney General
Elder Abuse Hotline

« Answered 24/7
«1-877-ABUSE-TIP




209.150 Who may make criminal
complaint

« Any representative of the cabinet acting officially in that capacity,

« any person with personal knowledge of the abuse or neglect, or
exploitation of an adult by a caretaker, or

« an adult who has been abused or neglected or exploited shall have
standing to make a criminal complaint.




209.020(4) Adult:

« a person eighteen (18) years of age or older who:
« because of mental or physical dysfunctioning,

« is unable to manage his or her own resources,
« carry out the activity of daily living, or

« protect himself or herself from neglect, exploitation, or a hazardous or
abusive situation without assistance from others,

« and who may be in need of protective services.




209.020(6) Caretaker:

Means:
e an individual or institution

« who has been entrusted with or who has the responsibility for the
care of the adult

« as a result of family relationship,

« or who has assumed the responsibility for the care of the adult
person voluntarily or by contract, employment, legal duty, or
agreement




209.020(8) Abuse:

Means:
« the infliction of injury,

« sexual abuse,
 unreasonable confinement,
e intimidation, or

« punishment

« that results in:
« physical pain or injury, including mental injury;




209.020(26) Neglect:

Means:

e a situation in which an adult is:
« unable to perform or obtain for himself or herself the goods or services
that are necessary to maintain his or her health or welfare, or

« the deprivation of services by a caretaker that are necessary to maintain
the health and welfare of an adult




209.990(2) Penalty — Knowingly

(2) Any person who knowingly abuses or neglects an adult is guilty of
a Class C felony.




209.990(2) Penalty —Wantonly

(3) Any person who wantonly abuses or neglects an adult is guilty of
a Class D felony.




209.990(2) Penalty — Recklessly

* (4) Any person who recklessly abuses or neglects an adult is guilty
of a Class A misdemeanor.




209.020(9) Exploitation:

Means:

« obtaining or using another person's resources, including but not
limited to:

« funds, assets, or property,
« by deception, intimidation, or similar means,

« with the intent to deprive the person of those resources




209.020(7) Deception:

Means but is not limited to:

(a)

Creating or reinforcing a false impression, including a false
impression as to law, value, intention, or other state of mind;

Preventing another from acquiring information that would
affect his or her judgment of a transaction; or

Failing to correct a false impression that the deceiver previously
created or reinforced, or that the deceiver knows to be
influencing another to whom the person stands in a fiduciary or
confidential relationship
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209.990(5) Penalty — Knowingly:
Over $300

(5) Any person who knowingly exploits an adult, resulting in a total
loss to the adult of more than three hundred dollars ($300) in
financial or other resources, or both, is guilty of a Class C felony.




209.990(6) Penalty —Wantonly or
Recklessly: Over $300

(6) Any person who wantonly or recklessly exploits an adult,
resulting in a total loss to the adult of more than three hundred
dollars ($300) in financial or other resources, or both, is guilty of a
Class D felony.




209.990(7) Penalty — Knowingly,
wantonly, or recklessly: Under $300

(7) Any person who knowingly, wantonly, or recklessly exploits an
adult, resulting in a total loss to the adult of three hundred dollars
($300) or less in financial or other resources, or both, is guilty of a

Class A misdemeanor.




209.990(8) Treble Damages

(8) If a defendant is sentenced under subsection (5), (6), or (7) of this
se%’%\on and fails to return the victim's property as defined in KRS
218A.405:

- within thirty (30) days of an order by the sentencing court to do so, or

« is thirty (30) days or more delinquent in a court-ordered payment
schedule,

« then the defendant shall be civilly liable to the victim of the offense or
the victim's estate for treble damages,

« plus reasonable attorney fees and court costs.

« Any interested person or entity, as defined in KRS 387.510, shall have
standing to bring a civil action on the victim's behalf to enforce this
section.

« The sentencing judge shall inform the defendant of the provisions of
this subsection at sentencing.




Local Coordinating Councils:

e In every are a development district

« The councils' goals are to:

« develop and build an effective communitywide system of prevention and
intervention that is responsive to the need of victims, perpetrators,
family members and formal or informal caretakers.

« identify and coordinate the roles and services of local agencies that work
with elder abused, neglected or exploited victims and to investigate or
prosecute elder abuse cases.

« monitor, evaluate, and promote the quality and effectiveness of services
and protection in the community.

« promote a clear understanding of elder abuse, current laws, elder rights
and resources available in the community.

« serve as a clearinghouse for information on elder issues.
(http://chfs.ky.gov/dcbs/dpp/eaa/talkAboutlt.htm)



http://chfs.ky.gov/dcbs/dpp/eaa/talkAboutIt.htm
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Department of Justice Elder Abuse Task Force

« DOJ launched 10 regional Elder Justice Task Forces
« Kentucky was selected as one of the ten

« Teams bring together federal, state and local prosecutors, law
enforcement, and agencies that provide services to elderly, to
coordinate and enhance efforts to purse nursing homes that
provide grossly substandard care to their residents




Office of the Inspector General
900KAR 2:040(10) Type A Violation

« Means a violation by a long-term care facility of the administrative
regulations, standards and requirements as set forth by the cabinet
pursuant to KRS 216.550 and 216.563 or the provisions of KRS
216.510 to 216.525, or applicable federal laws and regulations
governing the certification of a long-term care facility under Title 18
or 19 of the Social Security Act which has been classified a "Type A"
violation pursuant to this administrative regulation.

« Said violation presents an imminent danger to any resident of a
long-term care facility

and

- creates substantial risk that death or serious mental or physical
harm will occur.




900KAR 2:040(21) Type B Violation

« Means a violation by a long-term care facility of the administrative
regulations, standards and requirements as set forth by the cabinet
pursuant to KRS 216.550 and 216.563 or the provisions of KRS
216.510 to 216.525, or applicable federal law and regulations
governing the certification of a long-term care facility under Title 18
or 19 of the Social Security Act which has been classified a "Type B"
violation pursuant to this administrative regulation.

« Such violation presents a direct or immediate relationship to the
health, safety or security of any resident,

but

« which does not create an imminent danger and which is
categorized a "Type B" violation in this administrative regulation.




Who has to report potential
abuse, neglect, exploitation?

Everyone!

Kentucky is a mandatory reporting state




209.030(2) Reports of adult abuse,
neglect, or exploitation

« Any person, including but not limited to physician, law
enforcement officer, nurse, social worker, cabinet personnel,
coroner, medical examiner, alternate care facility employee, or
caretaker,

« having reasonable cause to suspect that an adult has suffered
abuse, neglect, or exploitation,

« shall report or cause reports to be made in accordance with the
provisions of this chapter.

« Death of the adult does not relieve one of the responsibility for
reporting the circumstances surrounding the death.




209.990(1) Penalty for failing to report
abuse, neglect and exploitation

1) Anyone knowingly or wantonly violating the provisions of KRS
209.030(2) shall be guilty of a Class B misdemeanor as
designated in KRS 532.090. Each violation shall constitute a
separate offense.




Where can | obtain more
information:

« The following divisions of the KY Office of the Attorney General:

 Office of Medicaid Fraud and Abuse
« Consumer Protection

» Office of Senior Protection

« Office of Victims Advocacy

« Kentucky Office of the Attorney General Prosecution Manual




209.115 Disqualification from serving
in fiduciary capacity for felony
conviction under KRS Chapter 20g9.

(2) Any person convicted of a felony under this chapter shall be disqualified from being appointed or
serving as a:

« guardian,

e limited guardian,

e conservator,

« limited conservator,

e executor,

« administrator,

« fiduciary,

« personal representative,
« attorney-in-fact, or

e health care surrogate

as to the victim of the offense or the victim's estate.

The sentencing judge shall inform the defendant of the provisions of this section at sentencing.




Reporting convictions

e Licensing boards
« Caregiver’s Misconduct Registry
« Office of the Inspector General Nurse Aide Registry

e OIG Exclusion




Kentucky Adult Caregiver Misconduct Registry

Home
Kentucky Adult Caregiver Misconduct Registry

E"" The Cabinet for Health and Family Services administers the Adult Caregiver Misconduct Registry, enacted by the 2014 Kentucky legislative session. In accordance

i with KRS 209.032, information on file in the Adult Caregiver Misconduct Registry includes the listing of a person's name on the Registry based on a cabinet
finding of substantiated adult abuse, neglect, or exploitation which has been "validated” meaning that the listing has been finalized after an appeal, or that no
appeal was requested within the time permitted. It is not a criminal finding.

The information in the registry is available to entities that provide care services to vulnerable adults to query as to whether a prospective or current employee
contractor or volunteer has been subject to a validated substantiated finding. This Adult Caregiver Misconduct Reqistry is also available for a self-query to
determine whether a validated substantiated finding of adult abuse, neglect or exploitation has been entered against him or her. Fraudulent use of this system for
any other reason is restricted and controlled by Criminal Penal Code.

*Enter text from the image (case sensitive): - 'Z\%Q




ENTUCKY.
OARD OF NURSING

Kentucky Nurse Aide Registry

The Kentucky Nurse Aide Registry lists the status of State Registered Nurse Aides and the names of home health
aides who, as determined by the Office of the Inspector General of the Commonwealth of Kentucky, have a final
finding of abuse.

Although nurse aides in Kentucky are often referred to as certified nurse aides, the correct title for a nurse aide
listed on the Kentucky Nurse Aide Registry is State Registered Nurse Aide (SRNA).

This website will NOT provide information on criminal background, child abuse, sex offenders. or professional
licenses (other than KBN nursing licensure status).




REPORT FRAUD
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Office of Inspector General
U.S. Department of Health & Human Services

About OIG Reports & Fraud Compliance Exclusions
Publications

Home » Exclusions » Exclusions Authorties

Exclusion Authorities

stope of exclusions impeosed by the Ol expanded from Medicare
and State health care programs to all Federal health care programs,
as defined in section 11286(f)(1).




Mandatory Exclusions

Social Security Act 42 U5C § Amendment
1128(a)1) 1320a-7(a}1) Conviction of program-related crimes. Minimum Pericd: S years

1128(a}2) 1320a-7(a}2) Conviction relating to patient abuse or neglect. Minimum Period: 5
years

Conviction relating to patient abuse or neglect. Minimum Period. 5
YEAars

T128(cHING)HI) 12320a-T(cHINGHI) Conviction of two mandatory exclusion offenses. Minimum Period: 10
years

T128(c I W GKii) 1320a-7(c AN GH i) Conviction on 2 or more occasions of mandatory exclusion offenses.
Permanent Exclusion




FPermissive Exclusions

Social Security Act
T1Z8(b) 1)1 A)

1128(b){1)(B)

1128(b)(2)

1128(b)(3)

1128(b)(4)

1128(b)(5)

1128{b)(8)

1128(b)(7)

1128(b)(8)

1128(b)(8)(A)

1128(b)(8), (10), and
(11)

1128(b){12)
1128(b)(13)
1128(b)(14)

1128(b){15)

42USC§
1320a-T(b){1)(A)

1320a-T(b){1)(B)

1320a-T(b)(2)

1320a-T(b)(3)

1320a-7(b)}4)

1320a-T(b)(5)

1320a-T(b)(5)

1320a-T(b)(7)

1320a-7(b}E)

1320a-T(b){B)(A)

1320a-T(bHS), (10),
and (11)

1320a-T(b)i{12)
1320a-7T(b)(13)
1320a-7(b)(14)

1320a-T(b){15)

Amendment

Misdemeanor conviction relating to health care fraud. Baseline
Period: 3 years

Conviction relating to fraud in non- health care programs. Baseline
Period: 3

Conviction relating to cbstruction of an investigation. Baseline Pericd:
3 years

Misdemeanor conviction relating to controlled substance. Baseline
Period: 3 years

License revocation or suspension. Minimum Peried: Mo less than the
pericd imposed by the state licensing authority.

Exclusicn or suspension under federal or state health care program.
Minimurm Peried: Mo less than the period imposed by federal or state
health care program.

Claims for excessive charges, unnecessany sendces or sendices which
fail to meet professicnally recognized standards of health care, or
failure of an HMO to furnish medically necessary services. Minimuwm
Period: 1 year

Fraud, kickbacks, and other prohibited activities. Minimum Period:
Mone

Entities controlled by a sanctioned individual. Minimum Pericd: Same
as length of individual's exclusion.

Entities controlled by a family or household member of an excluded
individual and where there has been a transfer of ownership/ control.
Minimum Period: Same as length of individual's exclusion.

Failure to disclose reguired information, supply requested information
on subcontractors and suppliers; or supply payment information.
Minimum Peried: Mone

Failure to grant immediate access. Minimum Peried: None

Failure to take corrective action. Minimum Pericd: Mone

Default on health education loan or scholarship obligations. Minimum
Period: Until default has been cured or cbligations have been
rezohved to Public Health Serviee's (PHS) satisfattion.

Individuals controling a sanctioned entity. Minimum Period. Same
pericd as entity.




QUESTIONS?

Michelle Rudovich

(502)696-5405
Michelle.Rudovich@ky.gov




